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1. INTRODUCTION		

The	purpose	of	this	ar0cle	is	to	analyze	professional	secrecy	as	it	applies	to	the	rela0onships	
between	aMorneys	and	clients.	

In	 the	 first	 sec0on	 of	 this	 analysis	 I	 will	 introduce	 general	 concepts	 with	 respect	 to	
professional	secrecy	which	apply	to	aMorneys	as	well	as	to	other	professionals	such	as	medical	
doctors.		

The	second	sec0on	of	this	analysis	describes	the	characteris0cs	of	aMorney-client	privilege.	
This	sec0on	will	refer	to	the	maMer	at	hand,	both	from	a	legal	ethics	point	of	view	and	from	the	
perspec0ve	of	the	posi0ve	law	in	force.		

Finally,	 the	 third	 sec0on	 of	 this	 analysis	 will	 describe	 the	manner	 in	 which	 the	 aMorney-
client	privilege	is	addressed	in	the	different	codes	of	ethics	for	lawyers.		

In	 prac0ce,	 this	 subject	 can	 usually	 be	 found	 in	 those	 chapters	 dealing	 with	 the	 general	
principles	of	legal	ethics.		

As	 explained	 by	 Ángela	 Aparisi	 Miralles	 in	 her	 book	 “É>ca	 y	 Deontología	 para	 Juristas” 	1
[Ethics	and	Deontology	for	Lawyers],	etymologically	the	word	“Deontology”	means	the	study	of	
that	which	is	an	obliga0on	or	a	duty.	The	term	is	composed	by	the	Greek	words	deontos	which	

	Pamplona,	Ediciones	Universidad	de	Navarra,	S.A.,	2006,	p.	154.	1



means	obliga0on	or	duty	and	logos	which	means	treaty	or	speech.	Thus,	it	refers	to	that	part	of	
philosophy	which	 is	 concerned	 about	 the	 origin,	 nature,	 and	purpose	 of	 duty,	 as	 opposed	 to	
anthology	which	refers	to	the	study	of	the	nature,	origin,	and	purpose	of	being.		

Currently,	 deontology	mainly	 refers	 to	 the	 study	 of	 du0es	which	 emerge	when	 prac0cing	
professions	which	are	considered	public	interest	professions,	which	require	a	rela0onship	with	
the	client	or	 the	pa0ent,	and	which	are	 freely	exercised	as	monopolies	since	they	require	the	
professional	to	have	a	degree.		

From	 that	 perspec0ve,	 the	 deontological	 rules	 are	 basically	 professional	 ethics	
requirements.	Therefore,	just	as	it	occurs	with	moral	rules,	deontological	rules	are	taught	to	us	
as	du0es	of	conscience.	Thus,	as	opposed	to	legal	precepts,	deontological	rules	as	well	as	ethical	
principles	precede	the	former	and,	in	principle,	bond	the	individual	to	the	binding	effect	of	the	
moral	rule.	Consequently,	they	establish	criteria	and	parameters	regardless	of	the	existence	of	
rules	 (basically	 deontological	 codes)	 which	 sanc0on	 or	 not	 the	 failure	 to	 comply	 with	 said	
du0es.		

The	 history	 of	 professional	 deontology	 has	 been	 intricately	 linked	 to	 the	 existence	 of	
deontological	 codes.	 The	 foregoing,	 to	 the	 extent	 that	 in	 various	 occasions,	 only	 those	 rules	
which	appear	in	a	deontological	code	are	considered	deontological	rules.		

In	my	 opinion,	 the	 existence	 of	 non-codified	 du0es	which	 compliance	 is	 essen0al	 for	 the	
profession,	is	evident.	Terms	such	as	probity,	prudence,	and	honor,	are	too	broad	to	limit	their	
scope	to	casuistry	formulas.	

In	 any	 case,	 and	 rejec0ng	 the	 strict	 equaliza0on	 between	 deontological	 rule	 and	 codified	
deontology,	 it	 is	 necessary	 to	 admit	 that	 said	 codes	 have	 been	 and	 currently	 are	 valuable	
instruments	which	favor	the	publicity,	certainty,	and	efficiency	of	deontological	rules.	Therefore,	
this	analysis	will	refer	to	several	of	the	referred	codes.		

As	will	be	indicated	below,	the	concept	of	professional	secrecy	has	transcended	beyond	the	
deontological	scope	and	is	currently	regulated	in	several	laws.		

It	 is	 precisely	 when	 the	 scope	 of	 said	 laws	 is	 discussed	 that	 professional	 secrecy	 is	
threatened.	Due	to	the	increase	of	crimes	related	to	money	laundering,	terrorist	financing,	and	
drug	 trafficking,	 the	 possibility	 of	 exemp0ng	 lawyers	 from	 protec0ng	 the	 aMorney-client	
privilege	has	been	suggested.		

2. THE	PRINCIPLE	OF	PROFESSIONAL	SECRECY			

According	to	Ángela	Aparisi, 	perhaps	one	of	the	aspects	that	most	defines	a	person	is	that	2

of	privacy,	which	can	be	explained	as	an	inward	opening	of	any	human	being.		
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It	is	not	just	a	maMer	of	protec0ng	the	internal	aspects	of	people	but	rather	of	guaranteeing	
that	 said	 “internal”	 aspects	 guide,	without	 undue	 interference,	 the	 full	 development	 of	 each	
person	according	to	his	dignity.		

In	human	rela0onships	it	is	common	and	even	necessary	to	share	confiden0al	maMers	with	
friends,	rela0ves,	professionals,	etc.	If	the	recipient	of	said	informa0on	is	unable	to	keep	it	and	
in	 turn	 reveals	 it,	 then	he	 is	 infringing	 the	covenant	he	had	 implicitly	or	explicitly	established	
with	the	transmiMer.	In	this	case,	part	of	a	person’s	privacy	is	revealed	leading	to	personal	and	
social	consequences	resul0ng	from	the	possible	repercussions	this	situa0on	can	entail.	Hence,	
the	 founda0on	 for	 and	 raison	 d’être	 of	 confiden0ality	 both	 at	 a	 professional	 level	 and	 in	 a	
general	context	so	to	speak,	lies	in	the	protec0on	of	privacy	and	ul0mately	in	personal	dignity.	It	
is	 a	 fundamental	 requirement	which	 is	 especially	 recognized	 and	 valued	 in	western	 cultures.	
This	has	led	to	the	recogni0on	of	privacy	rights	in	many	cons0tu0ons.					

In	 the	 catalogues	 of	 fundamental	 human	 rights	 and	 cons0tu0onal	 rights,	 which	 socie0es	
have	been	draeing	for	two	centuries,	the	personal	interests	of	individuals	have	been	referenced	
in	one	way	or	another.		

Rights	 to	 free	 associa0on,	 free	 choice	 of	 occupa0on,	 respect	 for	 property,	 and	 personal	
domicile,	 are	 not	 but	 demonstra0ons	 that	 the	 law	 respects	 the	 different	 aspects	 of	 human	
beings.		

The	 majority	 of	 cons0tu0ons	 throughout	 the	 world	 include	 laws	 which	 protect	 said	
individual	 strongholds.	 The	 German	 Cons0tu0on	 includes	 a	 right	 to	 have	 one’s	 personal	 or	
confiden0al	maMers	be	respected;	the	Spanish	Cons0tu0on	guarantees	the	rights	to	honor,	to	
personal	and	family	privacy,	and	to	self-image.	

In	 our	 country,	 ar0cles	 6,	 14,	 and	 16	 of	 the	 cons0tu0on	 provide	 that	 the	 informa0on	
regarding	 the	personal	 life	 and	personal	 informa0on	of	 individuals	 shall	 be	 protected	by	 law.	
They	also	demand	that	a	deprava0on	or	disturbance	of	freedom	and	property	is	only	admissible	
when	the	authority	has	rendered	its	decision,	with	regard	to	the	individual,	based	on	previously	
existent	legal	provisions.		

There	are	certain	professions	such	as	the	medical	and	legal	ones	 in	which	the	provision	of	
the	professional	service	could	require	the	prior	revealing	of	the	individual’s	personal	or	private	
informa0on.	Therefore,	a	duty	to	maintain	the	obtained	 informa0on	secret	and	to	be	discrete	
emerges.	This	requirement	not	only	refers	to	not	revealing	personal	data	through	these	means.	
The	 duty	 to	maintain	 said	 informa0on	 confiden0al	 also	 refers	 to	 the	 habit	 of	 being	 discrete,	
prudent,	and	cau0ous	when	speaking	or	wri0ng.		

Throughout	history,	many	professionals	have	confirmed	the	importance	of	confiden0ality	in	
their	respec0ve	codes	of	conduct.	In	reality	this	duty	is,	as	we	will	prove,	especially	relevant	in	
terms	of	the	legal	profession.	The	trust	that	a	client	vests	in	the	aMorney	shall	be	backed-up	by	
an	 impeccable	behavior	 in	 this	field.	Professional	 secrecy	 is	not	only	ethically	 recognized,	but	
also	legally.		



3. ATTORNEY-CLIENT	PRIVILEGE					

3.1.General	Concepts	

In	 his	 book	Deontología	 Jurídica 	 [Legal	 Deontology]	 	 Dr.	 Victor	Manuel	 Pérez	 Valera	3

indicates	that	secrecy	or	stealth	can	be	defined	as	the	moral	duty	to	not	reveal	to	anyone	
the	 informa0on	 known	 or	 received	 confiden0ally.	 Tradi0onally	 there	 are	 three	 types	 of	
confiden0ality:	natural,	implied,	and	expressed,	and	the	laMer	has	three	levels	depending	on	
whether	the	informa0on	is	given	in	confidence,	as	a	maMer	of	friendship,	or	as	a	maMer	of	
exercising	 a	 profession.	 The	 laMer,	 which	 is	 the	 most	 common	 type	 of	 expressed	
confiden0ality,	is	known	as	professional	secrecy.	Furthermore,	the	duty	of	confiden0ality	is	
even	more	strict	than	in	the	previous	cases	so	long	as	the	informa0on	is	shared	by	reason	of	
exercising	a	profession	and	is	not	obtained	through	other	means,	since	in	that	case	it	would	
represent	 another	 type	 of	 secret,	 but	 not	 privileged	 informa0on	 as	 concerned	 with	 a	
profession.							

In	his	book	Deontología	Jurídica 	[Legal	Deontology],	Rafael	Gómez	Pérez	indicates	that	4

one	 must	 take	 into	 account	 that	 rarely	 will	 a	 person	 share	 something	 pleasant	 with	 his	
aMorney.	 In	 fact,	 a	 person	 in	 need	 of	 an	 aMorney	 is	 usually	 someone	who	 is	 undergoing	
unpleasant	situa0ons	or	who	is	facing	tensions	or	difficul0es.		

A	client	who	appears	before	an	aMorney	or	notary	public,	and	a	li0gant	appearing	before	
a	judge,	is	faced	with	the	need	to	reveal	sensi0ve	informa0on	that	they	would	not	otherwise	
reveal	if	they	were	not	submerged	in	one	of	these	situa0ons.		

Conversely,	lawyers	and	judges	(and,	to	a	lesser	extent,	notary	publics)	frequently	need	
to	 inves0gate	 other	 aspects	 of	 individuals’	 private	 lives.	 These	 professionals	 cannot	
discre0onally	 use	 the	 informa0on	 they	 have	 obtained	 from	 individuals,	 and	 it	 would	 be	
considered	contrary	to	the	main	principles	of	jus0ce	to	reveal	without	cause	the	informa0on	
they	have	acquired	by	reason	of	their	profession.		

AMorneys	are	under	a	stringent	duty	to	maintain	strict	stealth	of	their	profession.		

We	draw	from	the	premise	that	a	good	defense	requires	a	deep	and	rigorous	knowledge	
of	the	occurred	events	(legal	or	illegal),	concurrent	circumstances,	inten0ons,	and	details	of	
the	 client’s	 personal	 life.	 Therefore,	 the	 aMorney,	 due	 to	 the	 nature	 of	 his	 profession,	 is	
aware	of	extremely	personal	aspects	of	his	client’s	personal	life.	Every	person	who	turns	to	
an	 aMorney	 should	 be	 completely	 certain	 that	 the	 informa0on	he	 or	 she	 provides	 is	 fully	
subject	 to	professional	 secrecy.	 In	 fact,	 one	of	 the	main	 founda0ons	of	 rela0onships	with	
clients	is	the	full	trust	that	the	aMorney	will	not	reveal	what	has	been	revealed	to	him.		

	Mexico,	Oxford	University	Press,	S.A.	de	C.V.,	2008,	p.	1573
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The	duty	of	confiden0ality	does	not	only	impose	a	prohibi0on	to	reveal	that	informa0on	
which	 has	 been	made	 available	 to	 the	 professional	 by	means	 of	 his	work.	 It	 also	 implies	
maintaining,	 at	 all	 0mes,	 a	 behavior	 based	 on	 the	 strictest	 discre0on	 and	 reserve.	 Said	
reserve	 shall	 not	 be	 limited	 to	 that	 informa0on	which	 relates	 to	 the	maMer	 at	 hand,	 but	
rather	 it	 shall	extend	 to	any	other	circumstance	 in	which	clients	are,	directly	or	 indirectly,	
involved.	 Thus,	 it	 is	 possible	 to	 affirm	 that,	 in	 terms	 of	 professional	 ethics	 (and	 more	
specifically	 the	aMorney’s	ethics),	 the	duty	of	 confiden0ality	 represents	a	broader	 content	
than	what	is	derived	from	ethics	in	general.	Conversely,	it	is	clear	that	it	is	only	possible	to	
reach	such	a	strict	level	of	stealth	when	the	professional	maintains,	as	a	maMer	of	habit,	a	
prudent	and	discrete	aptude	at	a	personal	level.					

3.2.	Elements	of	AGorney-Client	Privilege		

	 Based	on	the	works	of	Ángela	Aparisi	and	Rafael	Gómez ,	I	will	refer	to	the	elements	of	5

professional	secrecy.		

3.2.1	Content		

	 The	duty	of	and	the	right	to	confiden0ality	include	all	the	facts	and	events	known	to	the	
aMorney	by	reason	of	any	of	his	professional	ac0vi0es.		

	 They	 also	 include	 communica0ons	 with	 foreign	 aMorneys.	 Furthermore,	 their	 content	
shall	 be	 considered	 confiden0al,	 there	being	 advisable	 to	previously	 require	 from	 the	 foreign	
colleague	acceptance	that	said	informa0on	shall	be	considered	as	classified.		

	 Hypothe0cally,	let	us	imagine	that	the	informa0on	got	to	the	aMorney	through	a	channel	
other	 than	 his	 professional	 ac0vity.	 In	 this	 case,	 the	 common	 virtue	 of	 discre0on	would	 also	
impose	 a	 duty	 to	 maintain	 said	 informa0on	 confiden0al	 and	 to	 not	 reveal	 it,	 except	 when	
strictly	necessary.		

3.2.2	Timeframe		

	 In	 the	 case	 of	 aMorneys,	 the	 duty	 of	 professional	 secrecy	 shall	 persist	 aeer	 having	
provided	the	services,	and	even	aeer	the	client’s	death.	The	founda0on	of	this	requirement	is	
that	privacy	is	such	an	important	aspect	of	a	person’s	life,	that	it	shall	be	preserved	regardless	of	
the	 person’s	 death.	 There	 are	 also	 other	 important	 reasons	 for	 this	 requirement.	 First	 and	
foremost,	because	heirs	or	rela0ves	of	 the	deceased	can	have	a	 legi0mate	 interest	 in	keeping	
the	secret	or,	simply,	in	respec0ng	the	memory	of	the	deceased.	Conversely,	it	is	also	important	
to	 take	 into	 account	 that	 it	 is	 not	 illegal	 to	 reveal	 the	deceased	person’s	 secrets	which	 could	
harm	the	laMer’s	honor	or	good	image	to	his	or	her	heirs	or	rela0ves.		

3.2.3	Personal	Scope	

	See	Aparisi,	op.cit.,	p.	262-267;	Gómez,	op.cit.,	p.	169	and	179.	5



	 Regarding	the	personal	scope,	the	duty	of	confiden0ality	extends	to	every	person	who	
has	 access	 to	 the	 informa0on.	 This	 is	 par0cularly	 important	 when	 the	 legal	 profession	 is	
exercised	collec0vely.		

	 A	 different	 aspect	would	 emerge	 if	 it	was	 strictly	 necessary	 to	 reveal	 to	 other	 people	
informa0on	 which	 has	 become	 available	 while	 subject	 to	 professional	 secrecy.	 This	
circumstance	 could	 occur	 if	 an	 aMorney	 who	 ini0ates	 a	 proceeding	 is	 then	 subs0tuted	 by	
another,	at	any	stage	of	the	procedure.	In	these	cases,	the	client	must	be	previously	informed	
and	it	shall	not	be	assumed	that	the	client	authorized	the	revealing	of	said	informa0on	to	the	
other	aMorney.		It	would	be	more	appropriate	if	the	client	expressly	provides	the	informa0on.		

3.2.4	Special	Circumstances	and	CauOons	

There	are	certain	circumstances	in	which	the	requirement	of	professional	secrecy	must	
be	especially	observed.	These	are	circumstances	in	which	it	can	be	more	difficult	to	maintain,	in	
its	en0rely,	 the	 required	 secrecy.	 For	example,	 in	 the	event	of	an	 interview	before	any	media	
(press,	radio,	television),	press	conference,	etc.	Prudence	must	cau0ously	be	maintained	in	the	
event	of	cases	which	are	subject	to	overwhelming	public	interest.						

	 Conversely,	it	may	prove	useful	to	generally	act	cau0ously	at	least	as	follows:			

- Do	not	comment	nor	discuss	professional	maMers	in	public	places;	

- Maintain	a	strict	order	in	the	documenta0on	files,	and	especially,	in	the	way	the	office	is	
managed.	Make	sure	that	the	documents	are	available	only	to	those	people	who	must	
work	with	them;	

- Update	 files	 by	 destroying	 unnecessary	 documents	 or	 those	 containing	 par0cularly	
relevant	informa0on	of	a	client	one	a	procedure	is	over;	

- Use	recordings	only	when	necessary.	Be	extremely	cau0ous	in	the	event	said	recordings	
include	in0mate	secrets	of	the	client;		

- Those	aMorneys	who	are	also	 scholars	must	be	discrete	when	providing	 students	with	
informa0on	 related	 to	maMers	 handled	 by	 their	 law	 firms.	 Generally,	 when	 providing	
cases	 for	 prac0cal	 exercises,	 they	 shall	 keep	 in	 mind	 that	 they	 ought	 to	 maintain	
professional	secrecy.		

- These	maMers	have	been	aggravated	since	the	generalized	computer	processing	of	data.	
With	new	means	and	instruments,	it	is	necessary	to	acquire	new	customs	and	reserves.	
Thus,	if	on	the	one	hand	it	is	an	obliga0on	to	create	the	necessary	safety	files	in	order	to	
avoid	 the	 loss	of	data,	on	 the	other	hand	 it	 is	necessary	 to	ensure	 that	 the	 computer	
processed	data	is	only	available	to	authorized	individuals.	In	any	case,	it	is	not	sensible	to	
entrust	private	maMers	which	aMorneys	can	maintain	in	their	memories	or,	if	applicable,	
in	documents	kept	with	greater	guarantees	of	safety,	to	computer	processing.		



3.2.5	ExcepOons	to	the	General	Duty	

	 In	general,	the	principle	of	professional	secrecy	always	governs	(taking	into	account	the	
characteris0cs	of	each	profession)	except	 in	 the	event	where	 there	 is	 a	 conflict	with	a	higher	
legal	 requirement.	 This	 refers	 to	 circumstances	 in	 which	 there	 is	 no	 alterna0ve	 to	 avoid	
seriously	harming	the	client,	the	aMorney,	or	a	third	party	(for	example,	a	client’s	well-founded	
threat	that	he	will	take	the	life	of	a	rela0ve).	

	 When	 evalua0ng	 the	 reasons	which	 advise	 the	 revealing	 of	 a	 client’s	 confessions,	 the	
following	criteria	should	be	kept	in	mind:	

- Propor0onality	requirement,	which	 is	a	weighing	of	the	goods	at	stake.	The	point	 is	 to	
evaluate	the	extent	to	which	the	possible	harm	to	a	third	party	is	a	sufficient	reason	to	
reveal	the	informa0on	protected	by	professional	secrecy.		

- Adequacy	of	the	revealed	informa0on	in	terms	of	the	sought	purpose.	

- Requirement	of	revealing	strictly	necessary	informa0on	only.		

3. Legal	ProtecOon	of	the	AGorney-Client	Privilege	

The	requirement	of	the	referenced	privilege,	which	at	first	was	basically	a	professional	ethics	
duty,	has	transcended	beyond	the	moral	scope	and	has	also	found	a	place	within	different	laws.		

3.1. Mexican	ConsOtuOon		

Our	Cons0tu0on	provides	the	following:		

ArOcle	6	…		

II.	 	Informa0on	regarding	private	life	and	personal	data	shall	be	protected	according	to	
law	and	with	the	excep0ons	established	therein.	

ArOcle	16	…		

	 Every	person	has	the	right	to	the	protec0on	of	his	personal	data,	to	access,	rec0fy	and	
cancel	the	same,	as	well	as	to	express	opposi0on	as	provided	by	the	law,	which	shall	establish	
the	 cases	 of	 excep0on	 to	 the	 principles	 of	 data	 processing,	 for	 reasons	 of	 na0onal	 security,	
public	order	regula0ons,	public	safety	and	health,	or	to	protect	third	party	rights.	

[Paragraphs	three	to	eleven]	

Private	communica0ons	are	 secret.	The	 law	shall	punish	according	 to	criminal	 law	any	
ac0on	against	the	liberty	and	privacy	of	such	communica0ons,	except	when	they	are	voluntarily	
given	by	one	of	the	 individuals	 involved	 in	them.	A	 judge	shall	assess	the	 implica0ons	of	such	



communica0ons,	 provided	 they	 contain	 informa0on	 related	 to	 the	 commission	 of	 a	 crime.	
Communica0ons	 that	 violate	 the	 confiden0ality	 duty	 established	 by	 the	 law	 shall	 not	 be	
admiMed.	

Only	 a	 federal	 judicial	 authority	 may	 authorize	 the	 interven0on	 of	 any	 private	
communica0ons,	upon	 the	 request	of	 the	 federal	 authority	empowered	by	 the	 law	or	by	 the	
Public	 Prosecutor	 of	 the	 corresponding	 state,	 wherefore	 the	 competent	 authority	 shall,	 in	
wri0ng,	state	the	grounds	of	the	legal	causes	of	the	request,	addi0onally	describing	the	class	of	
interven0on	required,	the	subjects	and	the	term	thereof.	The	federal	judicial	authority	may	not	
grant	 these	 authoriza0ons	when	 the	maMers	 involved	 are	 of	 electoral,	 tax,	 commercial,	 civil,	
labor,	 or	 administra0ve	nature,	 nor	 in	 the	 case	of	 communica0ons	of	 the	defendant	with	 his	
aMorney.	

…	

3.2. Regulatory	Law	of	ArOcle	5	of	the	ConsOtuOon,	Regarding	the	PracOce	of	Professions	in	
the	Federal	District	

The	Law	of	Professional	Services	provides	the	following:	

ArOcle	36.	Every	professional	shall	be	bound	to	observe	strict	confiden0ality	regarding	
the	 maMers	 they	 have	 learned	 from	 their	 clients,	 except	 in	 terms	 of	 the	 reports	
compulsorily	provided	by	the	respec0ve	laws.		

Conversely,	ar0cle	71	of	said	Law	provides	that	professionals	shall	be	held	liable	for	the	
illegal	 acts	 commiMed	 by	 their	 assistants	 or	 employees	 who	 are	 immediately	 under	 their	
direc0on	or	supervision.	 In	my	opinion,	this	ar0cle	 is	unnecessary,	since	both	the	professional	
and	his	subordinates	are	liable	if	they	engage	in	an	illegal	act.		

ArOcle	 71.	 Professionals	 shall	 be	 held	 liable	 for	 the	 illegal	 acts	 commiMed	 by	 their	
assistants	 or	 employees	who	 are	 immediately	 under	 their	 direc0on	 or	 supervision,	 so	
long	as	they	did	not	provide	adequate	instruc0ons	or	their	instruc0ons	where	the	cause	
of	the	harm.		

With	regard	to	the	foregoing,	Book	Four,	Part	One,	Title	First,	Chapter	V	of	the	Federal	
District	Civil	Code,	under	0tle	“Obliga0ons	arising	from	unlawful	acts”,	includes	and	governs	the	
effects	of	unlawful	acts.	

		 Regardless	of	the	fact	that	a	person’s	behavior	is	classified	or	not	as	a	crime	by	the	penal	
law,	every	person	who	acts	against	the	law	or	good	custom,	causing	harm	is	bound	to	repair	the	
damages.		

	 A	civil	wrong	is	a	legal	act	which	has	the	following	characteris0cs:		

- It	 is	 the	 voluntary	behavior	 of	 a	 person,	 by	 any	 ac0on	or	 omission	with	willfulness	 or	
negligence.	



- Said	behavior	is	carried	out	against	an	impera0ve	or	prohibi0ve	rule	of	conduct	provided	
by	law	or	custom.	In	fact,	the	provisions	of	ar0cle	1910	of	the	Federal	District	Civil	Code	
relate	to	ac0ng	illicitly	or	against	good	customs. 		6

- As	a	result	of	this	behavior	another	person	is	harmed.	It	is	important	to	note	that	there	
must	be	a	causal	link	between	the	actor	of	the	illicit	behavior	and	the	damage	suffered	
by	 the	vic0m,	 in	such	a	way	 that	 the	damage	 is	a	direct	consequence	of	 the	behavior.	
Therefore,	the	referenced	ar0cle	1910,	in	its	final	por0on,	excludes	the	actor’s	liability	if	
he	can	prove	the	fault	or	inexcusable	negligence	of	the	vic0m.		

The	damage,	for	the	purposes	set	forth	herein,	can	be	of	several	types:	property,	bodily,	or	
moral.		

The	effects	of	this	legal	act	consist	in	the	crea0on	of	a	binding	rela0onship	which	purpose	is	
to	repair	the	damage.		

It	is	evident	that	there	can	be	no	repair,	in	the	full	sense	of	the	word,	except	in	the	case	of	
property	damages,	that	is,	those	which	affect	things	that	can	be	valued	in	money.	However,	in	
modern	law	it	is	common	to	use	the	concept	of	indiscriminate	damage	repair	to	refer	to	what	
corresponds	 to	 a	 true	 repara0on	 of	 damage	 and	 to	 what	 is	 a	 monetary	 compensa0on	 for	
irreparable	damages.		

When	the	damage	consists	of	destroying	or	deteriora0ng	things,	the	compensa0on	amount	
shall	be	quan0fied	according	to	the	tradi0onal	criterion,	which	on	the	one	hand	considers	the	
impoverishment	 or	 deteriora0on	of	 property	 suffered	 by	 the	 vic0m,	damnum	emergens,	 and	
the	 priva0za0on	 of	 the	 benefits	 that	 could	 be	 expected	 from	 the	 destroyed	 or	 damaged	
property,	lucrum	cesans.		

Moral	 damages,	 according	 to	 ar0cle	 1916	 of	 the	 Federal	 District	 Civil	 Code,	 should	 be	
understood	 as	 the	 non-physical	 injury	 inflicted	 upon	 a	 person’s	 feelings,	 affec0ons,	 beliefs,	
decorum,	 honor,	 reputa0on,	 privacy,	 image,	 and	 physical	 appearance,	 or	 how	 the	 person	 is	
perceived	in	the	opinion	of	others,	regardless	of	the	material	damages	suffered	by	the	vic0m.	In	
these	 cases,	 compensa0on	 shall	 be	 the	 payment	 of	 an	 amount	 of	 money,	 which	 amount	 is	
determined	 by	 the	 judge,	 who	 shall	 consider	 the	 infringed	 rights,	 the	 degree	 of	 liability,	 the	
financial	 situa0on	 of	 the	 responsible	 party	 and	 the	 vic0m,	 and	 any	 other	 case-rela0ve	
circumstances.		

As	I	men0oned	previously,	in	my	opinion,	an	aMorney	who	breaches	the	provisions	of	ar0cle	
36	of	the	Law	of	Professional	Services	can	also	be	held	liable	in	terms	of	the	above.		

3.3. Federal	District	Criminal	Code	

	 Whoever,	 by	 ac0ng	 illicitly,	 or	 against	 good	 customs,	 causes	 damage	 to	 another	 shall	 be	6

obligated	to	compensate	him	or	her,	unless	he	or	she	can	prove	that	the	damage	was	caused	as	
a	result	of	fault	or	inexcusable	negligence	of	the	vic0m.	



The	referenced	Criminal	Code	provides	the	following:		

ArOcle	 123.	 Every	 person	 who	 reveals	 a	 secret	 or	 classified	 informa0on	 which	 has	
become	 known	 or	 entrusted	 to	 him,	 or	 who	 uses	 said	 informa0on	 to	 the	 advantage,	
whether	personal	or	on	behalf	of	others,	without	the	consent	of	the	transmiMer	and	to	
the	detriment	of	a	person,	shall	receive	a	penalty	of	six	months	to	two	years	 in	prison	
and	 shall	 have	 to	 pay	 a	 fine	 in	 the	 amount	 of	 twenty-five	 to	 one	 hundred	 days	 of	
minimum	wages.		

If	the	recipient	became	aware	of	the	secret	or	classified	informa0on	by	reason	of	his	job,	
posi0on,	profession,	or	trade,	or	if	the	secret	was	scien0fic	or	technological	in	nature,	the	prison	
term	 shall	 increase	 by	 fiey	 percent	 and	 the	 recipient	 shall	 be	 prevented	 from	 prac0cing	 his	
profession	or	trade	for	six	months	to	three	years.		

In	 the	 event	 the	 recipient	 is	 a	 public	 official,	 he	 will	 be	 addi0onally	 dismissed	 and	
disqualified	for	six	months	to	three	years.		

3.3.4.	Federal	Code	of	Criminal	Procedure	

This	code	provides	the	following:		

ArOcle	 243-Bis.	The	 following	persons	will	 not	 be	obligated	 to	make	 a	 declara0on	on	 the	
informa0on	they	receive,	have	knowledge	of,	or	have	in	their	power:	

I. Lawyers,	technical	consultants,	and	notaries	public,	with	respect	to	maMers	in	which	
they	 have	 been	 involved,	 when	 the	 informa0on	 they	 have	 must	 be	 reserved	 to	
prac0ce	the	profession:		

(Paragraphs	II	to	V)	

In	 the	 event	 any	 of	 the	 persons	 involved	 in	 the	 previous	 paragraphs	 express	 their	
desire	 to	 declare	 and	 have	 the	 express	 consent	 of	 the	 person	who	 told	 them	 the	
secret,	 informa0on,	 or	 confession,	 said	 circumstance	 shall	 be	 recorded	 and	 the	
person’s	tes0mony	or	declara0on	shall	be	heard.		

3.4. Federal	Criminal	Code	

Finally,	 in	accordance	with	 the	previously	 transcribed	provision	of	 the	Federal	Code	of	
Criminal	Procedure,	the	Federal	Criminal	Code	provides	the	following:		

ArOcle	215.	A	public	official	is	liable	for	the	offense	of	abuse	of	authority	whenever	the	
official	incurs	in	any	of	the	following	conducts:		

(Paragraphs	I	to	XIII)		



XIV.	 Forces	 the	 persons	 referenced	 in	 ar0cle	 243	 Bis	 of	 the	 Federal	 Code	 of	 Criminal	
Procedure	to	declare	with	regard	to	informa0on	obtained	by	reason	of	their	professional	
ac0vity;	

The	person	who	commits	the	crime	of	abuse	of	authority	in	terms	of	paragraphs	VI	to	IX,	
XIII	 and	XIV	 shall	 be	penalized	with	a	nine-year	 term	of	prison,	 sixty	 to	 four	hundred	days	of	
minimum	wage,	and	dismissal	and	disqualifica0on	 to	perform	another	 job,	posi0on,	or	public	
commission	for	two	to	nine	years.		
		

4.		ATTORNEY-CLIENT	PRIVILEGE	IN	CODES	OF	CONDUCT	

	 As	I	men0oned	previously,	every	code	of	conduct	for	aMorneys	that	I	consulted	includes	
a	sec0on	dedicated	to	professional	secrecy.	In	this	sec0on	I	will	make	reference	to	codes	that,	
with	regard	to	the	maMer	at	hand,	seem	to	me	as	more	interes0ng.		

4.1	Code	of	Conduct	for	Lawyers	in	the	European	Union	

This	 code	 was	 adopted	 at	 the	 Council	 of	 Bars	 and	 Law	 Socie0es	 of	 Europe	 Plenary	
Session	held	on	October	28,	1988.		

4.2	ConfidenOality		

a) It	is	of	the	essence	of	a	lawyer's	func0on	that	he	should	be	told	by	his	client	things	which	
the	 client	 would	 not	 tell	 to	 others,	 and	 that	 he	 should	 be	 the	 recipient	 of	 other	
informa0on	 on	 a	 basis	 of	 confidence.	 Without	 the	 certainty	 of	 confiden0ality	 there	
cannot	be	trust.	Confiden0ality	is	therefore	a	primary	and	fundamental	right	and	duty	of	
the	lawyer.		

The	 lawyer’s	 obliga0on	 of	 confiden0ality	 serves	 the	 interest	 of	 the	 administra0on	 of	
jus0ce	as	well	as	the	interest	of	the	client.	It	is	therefore	en0tled	to	special	protec0on	by	
the	State.		

b) A	lawyer	shall	respect	the	confiden0ality	of	all	informa0on	that	becomes	known	to	him	
in	the	course	of	his	professional	ac0vity.		

The	obliga0on	of	confiden0ality	is	not	limited	in	0me.		

c) A	lawyer	shall	require	his	associates	and	staff	and	anyone	engaged	by	him	in	the	course	
of	providing	professional	services	to	observe	the	same	obliga0on	of	confiden0ality.	

As	 can	 be	 noted,	 this	 code	 basically	 covers	 in	 a	 clear	 and	 concise	 manner	 all	 of	 the	
elements	 of	 professional	 secrecy,	 except	 with	 regard	 to	 the	 excep0ons	 of	 an	 aMorney’s	
professional	secrecy	du0es.		

4.3.	Ibero-American	Code	of	Judicial	Ethics	



This	code	was	ra0fied	on	November	22,	1984.		

ArOcle	38.	Extent	of	professional	secrecy.		

1. The	aMorney	shall	 jealously	protect	 the	aMorney-client	privilege,	which	 is	a	duty	and	a	
right	 inherent	 to	 the	 profession	 and	 to	 the	 right	 of	 defense	 given	 that	 the	 aMorney	
serves	 as	 a	 recipient	 of	 the	 client’s	 secrets	 or	 confessions.	 Without	 aMorney-client	
privilege	 there	 cannot	be	a	proper	 rela0onship	based	on	 trust.	 Such	 right	 shall	persist	
even	aeer	the	aMorney	ceases	to	provide	services.		

2. The	 aMorney-client	 privilege	 includes	 confessions	 made	 by	 the	 client,	 the	 opponent,	
colleagues,	those	resul0ng	from	interviews	to	seMle	or	compromise,	and	those	resul0ng	
from	third	par0es,	made	to	the	aMorney	by	reason	of	his	profession.	Furthermore,	the	
aMorney-client	 privilege	 also	 includes	 confiden0al	 or	 personal	 documents	 received	 by	
the	aMorney.		

3. The	aMorney	 shall	not	admit	he	 is	exempted	by	any	authority	or	person	 from	keeping	
secrets.	When	summoned	to	tes0fy,	the	aMorney	is	en0tled	to	challenge	judges	and	any	
other	 authority	 and	 to	 refuse	 to	 answer	 ques0ons	 which	 force	 him	 to	 breach	 the	
aMorney-client	privilege,	although	he	must	aMend	to	the	summons.		

4. The	 aMorney	 shall	 not	 call	 opposing	 counsel	 to	 the	 witness	 stand.	 Moreover,	 the	
aMorney	 will	 avoid	 appearing	 spontaneously	 as	 a	 witness	 in	 the	maMers	 in	 which	 he	
par0cipates;	 but	 if	 the	 foregoing	 were	 to	 be	 unavoidable,	 then	 the	 aMorney	 must	
previously	 resign	 from	his	professional	work,	while	ensuring	 impar0ality,	 and	 shall	not	
resume	said	work.		

5. The	aMorney	shall	not	intervene	in	maMers	which	could	lead	him	to	reveal	a	secret,	nor	
shall	 he	 take	 advantage,	 whether	 personal	 or	 on	 behalf	 of	 his	 client,	 of	 confessions	
received	while	prac0cing	the	profession,	unless	the	aMorney	has	the	previous	consent	of	
the	transmiMer	of	the	secret.		

6. The	obliga0on	to	be	bound	by	the	aMorney-client	privilege	is	extended	to	maMers	known	
to	an	aMorney	by	reason	of	working	collec0vely	or	 in	conjunc0on	with	other	aMorneys	
and	 through	 their	 employees.	 Furthermore,	 the	 aMorney	 shall	 warn	 his	 collaborators,	
employees,	and	interns	about	the	obliga0on	to	not	reveal	confessions	or	secrets	made	
by	clients	and	found	in	entrusted	documents.		

7. With	regard	to	interna0onal	cases,	the	aMorney	shall	make	sure	to	observe	stricter	rules	
which	ensure	the	protec0on	of	the	secret.		

ArOcle	39.	Limits	imposed	to	the	excep0onal	revealing	of	secrets	

1. The	 aMorney-client	 privilege	 ceases	 to	 exist	 when	 the	 aMorney	 is	 faced	 with	 the	
necessity	of	defending	himself	from	accusa0ons	made	by	his	client,	employees,	or	third	



par0es,	 in	which	 case	 the	 aMorney	 shall	 reveal	 only	what	 is	 essen0al	 for	 his	 defense,	
being	allowed	to	show	entrusted	documents.		

2. The	 aMorney	 may	 also	 reveal	 strictly	 necessary	 informa0on	 in	 furtherance	 of	 the	
legi0mate	 right	he	has	 to	collect	aMorney	 fees	and	consult	 the	scope	of	 the	case	with	
other	 colleagues,	 depriving	 the	 aMorney	 from	 his	 personal	 connota0ons.	 The	 same	
applies	for	scien0fic	publica0ons.		

3. If	a	client	tells	an	aMorney	about	his	inten0ons	to	commit	a	crime,	said	confession	is	not	
subject	to	the	aMorney-client	privilege	nor	it	 is	protected	by	the	same.	Therefore,	once	
the	 available	 deterrents	 have	 been	 exhausted,	 the	 aMorney	 may	 reveal	 necessary	
informa0on	 to	 prevent	 the	 crime	 and	 protect	 people	 and	 property	which	 could	 be	 in	
danger.		

4. Excep0onally,	 there	 are	occasions	 in	which	 the	 aMorney,	with	or	without	 the	previous	
consent	 of	 the	 transmiMer,	 and	 in	 furtherance	 of	 preven0ng	 greater	 injus0ces	 or	
wrongdoings,	can	reveal	a	secret	told	to	him	by	the	client.	But	it	is	advisable	to	require	
the	 previous	 authoriza0on	 of	 the	 aMorney’s	 bar	 associa0on’s	 competent	 authority	 to	
cau0ously	 inves0gate	 the	 case	 and	 determine	 the	 possible	 admissibility	 of	 said	
revela0on.		

As	 can	 be	 appreciated,	 this	 code	 broadly	 includes	 all	 of	 the	 aspects	 of	 the	 aMorney-client	
privilege.		

4.4.	Code	of	Conduct	of	the	Spanish	Bar		

This	code	was	approved	by	the	plenary	session	of	the	General	Council	of	the	Spanish	Bar	
on	November	27,	2002.		

ArOcle	5.	Professional	Secrecy		

1.	 The	 confidence	 and	 confiden0ality	 in	 the	 rela0onships	 between	 the	 client	 and	 the	
lawyer,	inherent	to	the	right	of	said	person	to	privacy	and	not	to	declare	against	himself,	as	well	
as	 fundamental	 rights	of	 third	par0es,	obliges	and	grants	 the	 lawyer	 the	right	of	secrecy	with	
respect	 to	 all	 of	 the	 facts	 and	 news	 he	 might	 know	 by	 reason	 of	 any	 of	 the	 ways	 of	 the	
professional	 performance,	 and	 the	 lawyer	 shall	 not	be	obliged	 to	declare	 about	 them	as	 it	 is	
provided	in	ar0cle	437.2	of	the	Judiciary	Act	in	force.	

2.	The	right	to	and	duty	of	the	professional	secrecy	of	the	lawyer	include	the	secrets	and	
proposals	of	the	client,	those	of	the	opponent,	the	colleagues	and	all	the	facts	and	documents	
that	they	may	have	known	or	received	by	reason	of	any	of	the	ways	of	their	professional	ac0ng.	

3.	 The	 lawyer	 shall	 not	 provide	 the	 courts,	 or	 the	 client,	 with	 any	 of	 the	 leMers,	
communica0ons	 or	 notes	 he	 receives	 form	 the	 other	 party’s	 lawyer,	 except	with	 the	 express	
consent	of	said	party.		



4.	The	conversa0ons	held	with	the	clients,	opposing	par0es	or	theirs	lawyers,	in	person	
or	by	telephone	or	telema0c	means,	shall	not	be	recorded	without	the	prior	warning,	and	with	
the	consent	of	all	the	parts	involved	and	in	any	case	shall	be	protected	under	the	professional	
secrecy.		

5.	 In	case	of	collec0ve	prac0ce	of	 law,	the	secrecy	shall	extend	to	every	component	of	
the	group.		

6.	 The	 lawyer	 shall	 always	 ensure	 that	 his	 personnel	 as	 well	 as	 any	 other	 person	
coopera0ng	in	his	professional	prac0ce	respects	the	professional	secrecy.		

7.	These	du0es	of	professional	secrecy	will	remain	even	aeer	the	provision	of	services	to	
the	client	cease,	with	no	limit	of	0me.		

8.	 The	 professional	 secrecy	 is	 a	 main	 right	 and	 duty	 of	 legal	 profession.	 In	 the	
excep0onal	cases	of	great	seriousness,	in	which	the	forced	preserva0on	of	professional	secrecy	
could	 cause	 irreparable	 damages	 or	 flagrant	 injus0ces,	 the	 dean	 of	 the	 Society	 shall	 provide	
advice	to	the	lawyer,	with	the	sole	purpose	of	offering	guidance,	and	if	possible,	of	determining	
alterna0ve	means	or	procedures	to	solve	the	problem,	taking	into	account	the	legally	protected	
interests	 in	 conflict.	 This	 does	 not	 affect	 client’s	 freedom,	 which	 is	 not	 subject	 to	 the	
professional	 secrecy,	 but	whose	 consent	by	 in	 and	of	 itself	 shall	 not	 exempt	 the	 lawyer	 from	
preserving	it.		

With	regard	to	this	code,	it	is	important	to	observe	the	rigidness	it	provides	in	terms	of	
exemp0ng	lawyers	from	maintaining	professional	secrecy,	even	in	the	extremely	serious	cases.		

4.5.		Mexican	Bar	AssociaOon’s	Code	of	Conduct		

	 This	code	was	ra0fied	in	a	special	shareholders’	mee0ng	of	the	Mexican	Bar	Associa0on,	
upon	the	proposal	of	its	Board	of	Conduct	in	1949.	

ArOcle	10.	Professional	secrecy	

Professional	secrecy	is	a	right	and	a	duty	of	the	aMorney.	Before	clients,	it	is	a	duty	that	
persists	in	its	en0rety	even	aeer	the	aMorney	has	ceased	to	provide	services;	and	it	is	a	
right	that	can	be	exercised	before	judges	and	other	authori0es.	When	called	to	tes0fy	as	
a	 witness,	 the	 aMorney	must	 aMend	 to	 the	 summons	 and,	 with	 full	 independence	 of	
judgment,	the	aMorney	shall	refuse	to	answer	ques0ons	which	cause	him	to	breach	his	
professional	secrecy	duty	or	that	expose	him	to	do	so.		

ArOcle	11.	Extent	of	the	obliga0on	of	the	aMorney-client	privilege	

The	 obliga0on	 to	 observe	 professional	 secrecy	 includes	 confessions	 made	 by	 third	
par0es	 to	 the	 aMorney	 by	 reason	 of	 his	 profession,	 and	 those	 which	 result	 from	
conversa0ons	to	carry	out	a	transac0on	which	ul0mately	failed.	AMorney-client	privilege	
also	 includes	 confessions	made	by	 colleagues.	 The	 aMorney	 shall	 not	 intervene	 in	 any	



maMer	in	which	he	could	be	faced	with	the	possibility	of	revealing	the	secret	or	taking	
advantage	of	the	same	without	the	consent	of	the	client	who	shared	the	secret.		

ArOcle	12.	Termina0on	of	aMorney-client	privilege		

An	 aMorney	 who	 is	 subject	 to	 an	 unjus0fied	 and	 serious	 aMack	 by	 his	 client	 shall	 be	
excused	 from	 observing	 the	 aMorney-client	 privilege	 and	 may	 reveal	 whatever	
informa0on	 is	 necessary	 for	 his	 defense.	 When	 a	 client	 tells	 his	 lawyer	 about	 his	
inten0on	 to	 commit	 a	 crime,	 said	 confession	 shall	 not	 be	 protected	 by	 the	 aMorney-
client	 privilege	 and	 the	 aMorney	 shall	 reveal	 whatever	 informa0on	 is	 necessary	 to	
prevent	a	crime	and	protect	people	who	can	be	in	danger.	

	 In	my	opinion,	the	provisions	of	this	code	cover	clearly	and	concisely	all	of	the	elements	
of	the	aMorney-client	privilege	set	forth	in	this	paper.		

5.	CONCLUSIONS		

Professional	secrecy	is	a	subject	of	legal	ethics.		

	 Notwithstanding	 the	 foregoing,	 lawyers’	 duty	 of	 and	 right	 to	 professional	 secrecy	 are	
reflected	in	the	Mexican	Cons0tu0on,	federal	laws,	and	Federal	District	laws,	which	are	cited	in	
sec0on	3.3	hereto.		

	 Professional	secrecy	has	lately	been	subject	to	cri0cism.	There	are	some	who	by	making	
arguments	 related	 to	 na0onal	 security,	 common	 good,	 the	 prevalence	 of	 public	 interest	 over	
private	interest,	have	tried	to	diminish	and	even	abolish	the	lawyer’s	duty	of	confiden0ality.			

	 For	 all	 the	 reasons	 set	 forth	 herein,	 it	 is	 important	 to	 note	 that	 from	 an	 aMorney’s	
perspec0ve,	 the	 existence	 of	 the	 aMorney-client	 privilege	 as	 a	 duty	 owed	 to	 clients	 and	 as	 a	
right	 against	 third	par0es	 is	 essen0al	 for	 the	exercise	of	 the	profession	and	 for	 the	adequate	
administra0on	of	jus0ce.		

6.	QUESTIONS	TO	BE	ADDRESSED		

1. In	 the	 event	 of	 crimes	 such	 as	 terrorist	 financing,	money	 laundering,	 drug	 trafficking,	
abduc0on,	etc.,	must	the	aMorney	be	bound	by	the	obliga0on	of	professional	secrecy?		

2. If	the	answer	to	the	previous	ques0on	is	no,	what	consequences	would	emerge	in	terms	
of	prac0cing	the	profession?		

3. If	the	answer	to	the	first	ques0on	is	yes,	what	consequences	would	arise	from	respec0ng	
the	professional	secrecy	with	respect	to	the	damage	the	referenced	crimes	could	cause	
to	society?		
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